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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF OKLAHOVA

STATE OF OKLAHOWA, ex rel,
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capacity as ATTORNEY GENERAL
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)
)
)
)
et al. )
)
Plaintiffs, )
)
VS. ) No. 05-CV-329-KF-PJC
)
TYSON FOODS, INC., et al., )
)
)

Def endant s.

VOLUME 11|
TRANSCRI PT OF TRI AL PROCEEDI NGS
SEPTEMBER 30, 2009
BEFORE GREGORY K. FRI ZZELL, U.S. DI STRI CT JUDGE

REPORTED BY: BRIAN P. NEIL, CSR- RPR, RWVR, CRR
United States Court Reporter

United States District Court
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For Tyson Foods: MR. ROBERT W GEORCGE
Tyson Foods, Inc.
2210 West QGaklawn Drive
Springdal e, AR 72701
MR MARK D. HOPSON
MR THOVAS C. GREEN
MR JAY THOVAS JORGENSEN
MR GORDON D. TODD
Sidley Austin LLP
1501 K St. NW
Washi ngt on, DC 20005
MR PATRI CK M CHAEL RYAN
Ryan Whal ey Col di ron and
Shandy PC
119 N. Robi nson, Rm 900
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For Cargill: MR. JOHN H TUCKER
M5. THERESA HI LL
Rhodes Hi eronynus Jones
Tucker & Gabl e
100 W 5th St., Ste 400
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M5. KRI SANN KLEI BACKER LEE
Faerge & Benson
90 S. 7th St., Ste 2200
M nnaepolis, M\ 55402

For Si nmons Foods: MR JOHN R ELROD
MS. VI CKI BRONSON
Conner & Wnters
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Fayetteville, AR 72701
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1 their own exclusion or exception fromthe hearsay

2 rul e, such as party adm ssions or as qualifying under

3 sonme ot her hearsay exception.

4 Obvi ously, the nost clear exanple of that is

5 an FAA report that contains hearsay of other pilots.

6 In those cases, what happens is you just redact the

7 hearsay within hearsay fromthe FAA reports. Pretty

8 si mpl e.

9 As Professor Winstein goes on to say, even
10 if the official does not have firsthand know edge and
11 the informati on does not satisfy sone other hearsay
12 exception, adm ssion of the report and its concl usions
13 may still be warranted if the trial judge finds that
14 the investigative report is reliable. Questions of
15 the qualification of the official can be raised to
16 indicate a |lack of trustworthiness, especially
17 concerning any conclusions that are being offered into
18 evi dence. However, other authorities suggest that
19 i ssues of qualification should go to the weight of the
20 report, not its adm ssibility.

21 So there we have it. And obviously the

22 difficulty here is just applying these general rules
23 to the specific report being offered, and it does get
24 rather nmessy at tines. So that's what we have in

25 front of us.

United States District Court
Northern District of Oklahoma
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1 nonfl oating activities around the river.
2 Q And does that include both the river and the
3 | ake? |s this the watershed?
4 A. This is the -- the watershed. And so it
5 includes -- but I don't know if it includes the
6 | ake.
7 MR, EDMONDSON:  Ckay. Your Honor, we
8 would offer Exhibit No. 5107.
9 THE COURT: Any objection?
10 MR. HOPSON: Yes, Your Honor. W have
11 several objections.
12 First of all, this is exactly the type of
13 hear say under the public records exception. It
14 doesn't neet the requirenents of the Tenth Circuit's
15 ruling in Denny, including the special skill or
16 experience of the official, the absence of any ability
17 to cross-exam ne or, frankly, have any kind of hearing
18 or public coment on this docunent.
19 On the very second page, the docunent is
20 tal ki ng about poultry litigation, poultry integrators,
21 and it's obviously a reference to antici pated
22 [itigation here.
23 This is not an unbi ased report of a state
24 agency; this is M. Tolbert's opinions. And while he
25 can certainly get on the stand and give us his

United States District Court
Northern District of Oklahoma
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1 opi nions, we shouldn't be admtting it in the form of
2 this docunent.

3 There's al so the Daubert problemwth this
4 docunent that is rife -- and | can cite you to

5 particul ar pages -- but over and over again it nmakes
6 statenments of scientific fact and scientific

7 conclusion and scientific opinion, but there's no

8 Daubert process on it.

9 So we just do not think that this type of
10 docunent is the type of docunent that fits within the
11 category of factual findings under subsection (O
12 THE COURT: Are there any portions of
13 the report as to which the defendants have no
14 obj ection?
15 MR. HOPSON:  Your Honor, if they tender
16 a particular paragraph, |I'd be happy to respond to
17 that, but | can't answer that question unfortunately
18 in the abstract.
19 THE COURT: Let ne ask: M. Tol bert,
20 you' ve stated here this was issued on your first
21 day --
22 THE WTNESS: That's correct.
23 THE COURT: -- is that correct?
24 Who were the authors of this particular
25 report?

United States District Court
Northern District of Cklahoma
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1 THE WTNESS: The -- it would have been
2 conpiled fromreports fromthe different state
3 agencies. The primary author was M. Strong, now
4 Secretary Strong.
5 MR. HOPSON. Well, Your Honor, we just
6 heard that this is a conpilation of data from ot her
7 sources prepared by M. Strong. That's the exact
8 problemthat M. Jorgensen's presentation was designed
9 to alert Your Honor to this norning.
10 THE COURT: Let ne take a quick | ook at
11 it
12 MR. EDMONDSON:  Your Honor, while you're
13 | ooking, may I ask a foll ow up question?
14 THE COURT: Yes, sir.
15 Q (BY VR EDMONDSON) M. Tol bert, the cover
16 page of that report recites that it was authorized by
17 the | egislature in 2002.
18 A. That's correct.
19 Q Who was governor in 2002?
20 A.  That was CGovernor Frank Keati ng.
21 Q And the Secretary of Environnent at that
22  time?
23 A. Was Secretary Brian Giffin, his Secretary of
24 t he Environnent.
25 Q Thank you.

United States District Court
Northern District of Cklahoma
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1 THE COURT: It seens to ne froma quick
2 review of this, M. Tolbert, this essentially is a

3 strategy for action. |Is that a fair assessnment of its
4 overal | purpose?

5 THE WTNESS: That is the purpose of it,
6 as the title suggests, yes.

7 THE COURT: | don't know that it's

8 properly an exhibit. |If there are portions of the

9 report here, 1'll certainly consider admtting it.
10 But it seens to ne to be an overall strategy for the
11 state, and it nmay be adm ssible for other purposes and
12 not with respect to the scientific data contai ned
13 therein. But at this juncture, it would appear to be
14 I nadm ssi bl e.
15 MR. EDMONDSON:  Your Honor, could | ask
16 a coupl e nore questions?
17 THE COURT: You may, Sir.
18 Q (BY VR EDMONDSON) You identified this as a
19 972 report. What do you nean by a 972 report?
20 A. There were -- it refers to Senate Bill 972.
21 That was the bill that directed the Secretary of the
22 Environnment to conpile this report.
23 Q So it was prepared pursuant to authority
24 granted by | aw?
25 A. That is correct.

United States District Court
Northern District of Cklahoma
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1 Q Does it contain factual findings?

2 A It does.

3 Q And was it conpiled prior to the instigation
4 of any litigation?

5 A.  Yes.

6 Q Initiated by a prior governor and a prior

7 Secretary of the Environnent?

8 A. That's correct.

9 MR. EDMONDSON:  Your Honor, if | m ght
10 just revisit briefly, I have heard no indicia of
11 unreliability fromthe defendants. This was a report
12 not only authorized, but directed by law to ascertain
13 whether there were problens in the watershed and to
14 work on a course of action to renedy them
15 We're going to find these reports issued by
16 agencies of the State of Oklahoma and the State of
17 Arkansas repeatedly identifying poultry litter as a
18 pol lutant and a problemin the watershed. |[If none of
19 t hose reports are going to be deened adm ssible, then
20 what we will be about doing in the course of this
21 trial is calling everybody back in who did the
22 sanpling, calling everybody back in who anal yzed the
23 sanpl es, and reconpiling the reports during the course
24 of the trial.
25 THE COURT: Well, there, it would appear

United States District Court
Northern District of Cklahoma
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1 that your main focus is the actual sanpling data. |

2 was thinking, as you were speaking of this, that

3 perhaps it could be admtted for the Iimted purpose
4 of show ng sone sort of concerted action by the state,
5 obviously a Senate bill approved by the governor,

6 etcetera, to counter the defendant's argunent that the
7 | eft hand and right hand are fighting each other

8 within the State of Oklahoma. This would at |east

9 address in part that argunent.
10 What concerns nme is the specific scientific
11 dat a cont ai ned herein.
12 Counsel , your thoughts? Could you point ne
13 to something in particular? Because for the record,
14 this is a 21-page docunent. There are references to
15 attachnments here, attachnents A through D, which are
16 not actually attached to this exhibit. But you're
17 concerned with regard to specific scientific data?
18 MR. HOPSON: Well, that's ny point, Your
19 Honor .
20 First of all, we don't contest that this was
21 prepared by M. Tolbert's office pursuant to authority
22 granted by |law. But our objection to this is it's not
23 a docunent that contains any factual findings by
24 M. Tolbert. Al it does is repeat and conpile
25 i nformati on, and as Your Honor pointed out, it's nore

United States District Court
Northern District of Cklahoma
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1 of a legal docunment than it is a scientific docunent.
2 It tal ks about here's our strategy, this is what we

3 did | ast year, this is what we hope to do next year

4 Again, there's nothing in here -- if the

5 Attorney General will tender a particul ar page, that

6 there's a factual finding he'd like to have admtted,
7 we'll respond to it. But we don't think that this

8 kind of partisan -- to use the ol d-fashi oned

9 comon-law term -- sel f-serving hearsay shoul d be
10 dunped into the record in this trial.
11 THE COURT: Well, specifically because
12 there is a split of opinion as to which side bears the
13 burden here with respect to unreliability, and it
14 appears that the cases, at |east nearby here, put the
15 burden on you.
16 Specifically, what are you concerned about
17 her e?
18 MR. HOPSON:  Well, Your Honor, if you
19 just go to the second page, the executive summary, it
20 begi ns by saying that while Cklahoma was requiring its
21 muni ci pal di scharges to be a stringent one mlligram
22 per liter phosphate, effluent imts and mandating its
23 poultry growers ceased the overapplication of poultry
24 litter. The State of Arkansas failed to follow suit.
25 Additionally, the poultry integrator conpanies that

United States District Court
Northern District of Cklahoma
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1 operate in these watersheds refuse to assist their
2 growers with the cost of properly disposing of surplus
3 poultry litter.
4 | don't know whose statenent that is. |
5 can't cross-exam ne the maker of this statenment. This
6 iIs a statenent that's been nmade after litigation, the
7 very litigation we're in here today had been
8 t hreatened, and these statenents are throughout these
9 docunments. There's one of these reports every year
10 and they're on the exhibit list for this wtness, and
11 they're just going to cone in.
12 And, of course, as the years go by as the
13 litigation ripens, the statenents about ny client and
14 poultry integrators get nore robust.
15 THE COURT: Yeah. It actually was
16 i ssued before this litigation. This litigation --
17 MR. HOPSON. But the litigation had been
18 threatened, sir. That's what | was --
19 THE COURT: Correct, correct. There are
20 statenents here contained in the report that do
21 constitute hearsay w thin hearsay.
22 Wt hout redacting the report and maybe
23 putting your heads together, it would seemto ne that
24 as an integrated whole, the exhibit should be -- or
25 the exhibit's adm ssion should be denied at this

United States District Court
Northern District of Cklahoma
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1 juncture.

2 MR. EDMONDSON: In its entirety?

3 THE COURT: Well, as | say, portions of
4 it my well be, but what |I'mbeing presented is its

5 adm ssion in its entirety. So to the extent that al

6 of the statenents contained therein, including the

7 hearsay within hearsay, are being offered, the

8 obj ection's sustained.

9 MR. EDMONDSON:  Your Honor, we woul d ask
10 for one point of clarification.
11 O course, the plaintiff's position is that
12 Daubert does not apply to governnent reports. But
13 even if they do, we think, as the court indicated, the
14 burden of showing unreliability is clearly on the
15 def endants, and | woul d suggest that the fact that
16 they disagree with the statenent does not nake it
17 unreliable.
18 THE COURT: Well, and, of course, one of
19 the points that counsel points to is not a scientific
20 statenent, but rather a statenent with regard to
21 settlenent position and refusal to assist growers with
22 the cost of properly disposing. Now, that may or may
23 not be true, but it's hearsay wthin hearsay.
24 So as it stands now, as | say, wthout
25 redacting, the objection's sustained.

United States District Court
Northern District of Cklahoma
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1 wat er shed strategy for the Illinois R ver pursuant to
2 Senate Bill 972.

3 Q And it's pursuant to statute?

4 A. That's correct.

5 Q And who conpiled it?

6 A. It was conpiled by ny office.

7 Q The Secretary of the Environnent?

8 A, Yes.

9 Q Does it include a report on the nunber of
10 houses -- poultry houses on the Okl ahoma and Arkansas
11 sides of the Illinois R ver Wtershed?
12 A. Yes, | believe it does.
13 Q And | think they may be at pages 8 and 11,
14 "' m not sure.
15 Do they give the source of the information of

16 t hose nunbers? O do you know what the source of

17 t hose nunbers were?

18 A.  The source of the nunbers for the operations
19 in-- in Oklahoma is registration and then -- trying
20 to | ocate the discussion about Arkansas -- | think our

21 source for infornmation for Arkansas is

22 typically -- would be an Arkansas agency.

23 Just a nonent. Yes. It's on page 11 and
24 it's highlighted on the screen. The source of

25 information for the operations in Arkansas is the

United States District Court
Northern District of Cklahoma
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1 are demanding ny tinme. And, you know, it's not ny job to go
2 t hrough thousands of docunents to determ ne whether or not that
3 docunent was |isted nunerous tinmes and whether or not it was
4 objected to in certain cases and not in others. That's your
5 job. Go ahead.
6 MR, JORGENSEN. You're undoubtedly right, sir. And
7 wherever the m stake was, it's clearly ours and not the Court.
8 My proposal would be that | get together with the State tonight
9 and we figure out what happened, and if we have a different
10 view, we'll bring that to you in the norning. |If we have the
11 same view, we'll bring that view to you in the norning.
12 THE COURT: | hate to replow ground that we've
13 al ready covered. W' ve already done that once by going through
14 and spending quite a bit of tinme over the adm ssibility of
15 these docunents. As the record wll reflect, we decided that
16 t hey were not adm ssi bl e.
17 The State cane back and said, Judge, there is no
18 objection in the pretrial order. | applied ny usual rule,
19 whi ch is a goose/gander rule. But see if you can provide sone
20 clarity by tonorrow norning.
21 MR. JORGENSEN: Yes.
22 MR, EDMONDSON:. We will be submtting our bench brief
23 i n the norning, because there's at |east one of those reports
24 that is clearly objected to. It was the first one in 2003.
25 THE COURT: Well, but you pointed out that 5661

United States District Court
Northern District of Oklahoma
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1 wasn't objected to. You're stating that it was listed as a

2 separate exhibit?

3 MR. EDMONDSON: No, it's a different nunber.

4 THE COURT: Well, but it was offered as 5661

5 MR. EDMONDSON: 5107 is the one that was objected

6 to. It's the first of the coordinated reports dated in 2003.

7 THE COURT: | take it, then, 5107 is the very sane

8 docunment as 56617

9 MR. EDMONDSON: It's the sanme report, different year,
10 | believe.
11 THE COURT: 5661 is 2003.
12 MR. EDMONDSON: We'll be preparing our brief, in any
13 event .
14 THE COURT: Let ne just say this. |If it's the sane
15 docunment, 5107 is the sanme as 5661, and the defendants
16 I nterposed an objection, the Court's original ruling is going
17 to apply.
18 MR. JORGENSEN:. | believe that's the case,
19 Your Honor. | apologize that the parties did not do better,
20 but each of these document is on the list at |east twice, and |
21 think three tines. W will ironit out tonight, if we have to
22 stay up all night so that we don't waste any nore --
23 THE COURT: Well, there's no doubt that there are
24  tens of thousands of docunents that you all wish to get in in
25 t hese 50 days of trial. Let's nove on.

United States District Court
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1 but | wanted to start with an apol ogy today. | owe you an
2 apology. | try to be very correct when |I tell you things, but
3 yesterday afternoon | told you two things: One of them was
4 right; one of themwas w ong.
5 The right point was the point you just said, that
6 t hese exhibits, sone of themare listed nultiple tines, and
7 t hat obj ections were nmade and, through a clerical error,
8 apparently the objections were not always nade; they were only
9 made once.
10 But then | rattled off a bunch of nunbers, and | was
11 wong on the nunbers. | had the wong list of nunbers in front
12 of me. | apologize to you. | have the right list here.
13 THE COURT: Let's see if we can straighten this out.
14 MR JORGENSEN: | should have listened to the Court
15 yest erday, because you said the first one on the record -- I'm
16 reading from-- | guess -- | don't know -- |'m paraphrasing
17 fromyesterday's tenporary transcript. You said, "I take it,
18 t hen, 5107 is the very same docunent as 5661." And that is
19 true. And then M. Ednondson said, "It's the sane report,
20 different year, | believe." And then you said, "Let ne say
21 this. If it's the same docunent -- 5107 is the sanme as 5661,
22 and the defendants interpose an objection, the Court's original
23 ruling is going to apply."”
24 And | should have |listened to you, because you're
25 exactly right; 5107, to which there is an objection, is the
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1 same as 5661. And for a clerical error reason, there is no

2 obj ection on 5661.

3 THE COURT: Oobviously, it was a clerical error in

4 both canps, because it shouldn't be listed twce, but at the

5 sanme tinme, there was not an objection listed as to the

6 I dentical exhibit. Go ahead. |Is there a parallel listing for
7 5662 --

8 MR. JORGENSEN. Unfortunately, for 5662, 5663 and

9 5665, there is not a parallel listing. And we, through
10 clerical error, just did not get an objection in, so that's
11 where they stand. 5664 is also 980, and 980 does have an
12 objection on it.

13 THE COURT: But | don't believe 5664 was offered.

14 MR JORGENSEN:. It was not offered into evidence.

15 THE COURT: Wat about 56667

16 MR. JORGENSEN:. | cane unprepared for that. [|'m

17 sorry, | don't know.

18 THE COURT: Well, this will be an interesting thing
19 for the Tenth Circuit to try to straighten out.
20 MR. BULLOCK: Could | be heard on this issue?
21 THE COURT: Absolutely. This is what this process is
22 all about. |It's just that we've spun our wheels so | ong and,
23 you know, we've got supposedly 50 days. It |ooks |ike we may
24 be here until the new year, gentlenen, and | adi es.
25 MR. ELROD: Can | say sonething on this issue before
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M. Bull ock speaks?

THE COURT: |'ve recognized M. Bullock first.
M. Bullock, wll you defer, sir.

MR BULLOCK: Go ahead.

MR. ELROD: That's fine.

THE COURT: No, M. Elrod, go ahead.

MR. ELROD:  Your Honor, | think our frustration grows
out of the fact that it has already been nentioned that the
[Ilinois River Basin surely is one of the nost studied rivers
in the history of the world. There are beau coup reports

avail abl e and there have been so many studi es done and so nany

reports.

And one thing | |learned as a young |awer is that a
pi ece of paper will sit there and let you wite whatever you
want to on it. And the -- so sone of those studies that you

may or may not admt nay have been done with the kind of rigor
that's required by the courtroom (Qhers nmay not.

THE COURT: | fully understand. W' ve already seen
both types in one day. Go ahead.

MR. ELROD: Sone of themnmay be trash. W are
I ncapabl e of cross-exam ni ng those peopl e.

THE COURT: That's why you need to interpose an
obj ecti on.

MR. ELROD: That's right.

THE COURT: That's what this is all about. | dare
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1 not guess how nmuch noney has been spent on both sides of the
2 aisle here. You need to address this with precision and rigor.
3 MR. ELROD: | agree with that. The only point | want
4 to make before M. Bullock gets up is that | hope and | assune
5 and | know that Your Honor, if you admt these reports --
6 THE COURT: |'ve already admtted them
7 MR. ELROD: Then when you begin readi ng those --
8 THE COURT: |'ve already | ooked at them and part of
9 themare trash. But there was no objection interposed.
10 MR. ELROD: | under st and.
11 THE COURT: Let's nove on.
12 MR BULLOCK: Ckay.
13 THE COURT: Go ahead. First of all, M. Bullock with
14 regard to 5107 and the objection that was, in fact, interposed,
15 how do you propose the Court address that?
16 MR BULLOCK: First of all, they're not exactly the
17 sane.
18 The 5107 is 25 pages of the report. And it had a
19 hear say objection to it.
20 THE COURT: | suspect | need to | ook to see how 5107
21 and 5661 differ or are simlar.
22 MR BULLOCK: 5661 has all of the appendices to it,
23 and it is a 125-page report.
24 MR. JORGENSEN. | may be able to resolve that by
25 conceding M. Bullock's point. 5107 is the report without its
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1 appendi ces, and that's objected to. 5661 includes the
2 appendi ces, and that's where the objection was m ssed.
3 Let me just say if, on the narrower one, you say it's
4 hearsay, then it doesn't becone not hearsay by adding the
5 appendi ces.
6 MR BULLOCK: So, | could go into arguing that, but
7 It appears to ne that -- well, there are duplicates in both
8 lists, Judge. | have here a list of 200 of the defense
9 exhibits where we specifically said they were duplicates of
10 others. | know there are others.
11 | recall doing Dr. Harwood's exhibits, and there were
12 multiple -- defendants had put in nultiple duplicates of it. |
13 worked hard to try to be sure that the sane objection | nmade to
14 one was nmade on the iteration of it.
15 Now, | don't knowthat | did that. But it appears to
16 me that the rule needs to be, if we're to get through this,
17 that the exhibit nunber that you offer is either objected to on
18 the pretrial order or it isn't.
19 THE COURT: No, I'msorry, | said the rule yesterday.
20 It's your job to make sure that there are no duplicates. |If an
21 obj ection has been interposed as to that exhibit, I"mgoing to
22 credit either one of you, goose or gander, wth that
23 obj ecti on.
24 The obj ection inposed as to 5107 applies -- applies
25 to 5661. The objection is sustained. 5661 is no |onger
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adm tted because an objection was nmade as to 5107, which was
the identical docunent, albeit wthout the exhibits. 5107
references those attachnents, but does not contain -- but 5662,
-663, -665 and -666 remain adm tted.

Is there anything el se?

MR. BULLOCK: One final thing, and very briefly.
Yesterday M. Jorgensen also said that he had an e-mail from ny
office which reflected that these exhibits had been objected
to. We spent several hours |ast night; that woul d have been a
serious mstake on ny office's part. And | know it would have
been nmade in good faith, but a serious m stake.

There was no m stake there. The exhibit as sent to
the Court and as sent to the defendants was the sane, and |'m
pl eased that we've resolved that.

THE COURT: | note that the simlar comment wasn't
made this norning, so | take it that you're correct on that,
M. Bullock. Correct, M. Jorgensen?

MR. JORGENSEN:. Yes. | apologized to M. Bullock
| ast night for that nunbers m stake that | nentioned this
norni ng, and again | apologize to you for getting that wong.

THE COURT: Now that we've plowed the sane ground
four tinmes, let's see if we can progress. You may retake the
stand, sir.

Wuld it be proper for the Court to make its ruling

Wi th respect to these advertisenents, Cklahoma Exhibit 335 and
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